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General

The successful Bidder (Contractor) shall submit the original, unaltered bid documentation or a certified copy of the original, unaltered bid documentation used to prepare the bid for this contract to the Department within 10 days after receipt of notice of award of contract.  Such documentation shall be placed in escrow with a banking institution or other bonded document storage facility selected by the Department.

The Department will not execute the contract until the original, unaltered bid documentation or a certified copy of the original, unaltered bid documentation has been received by the Department.

Terms
Bid Documentation – Bid Documentation shall mean all written information, working papers, computer printouts, electronic media, charts, and all other data compilations which contain or reflect information, data, and calculations used by the Bidder in the preparation of the bid.  The term bid documentation includes, but is not limited to, contractor equipment rates, contractor overhead rates, labor rates, efficiency or productivity factors, arithmetical calculations, and quotations from subcontractors and material suppliers to the extent that such rates and quotations were used by the Bidder in formulating and determining the bid.  The term bid documentation also includes any manuals, which are standard to the industry used by the Bidder in determining the bid.  Such manuals may be included in the bid documentation by reference.  Such reference shall include the name and date of the publication and the publisher.  Bid Documentation does not include bid documents provided by the Department for use by the Bidder in bidding on this project.

Contractor’s Representative – Officer of the Contractor’s company; if not an officer, the Contractor shall supply a letter signed and notarized by an officer of the Contractor’s company, granting permission for the representative to sign the escrow agreement on behalf of the Contractor.

Escrow Agent – Officer of the select banking institution or other bonded document storage facility authorized to receive and release bid documentation.

Escrow Agreement Information

A copy of the Escrow Agreement will be mailed to the Bidder with the notice of award for informational purposes.  The Bidder and Department will sign the actual Escrow Agreement at the time the bid documentation is delivered to the escrow agent.
Failure to Provide Bid Documentation

The Bidder’s failure to provide the original, unaltered bid documentation or a certified copy of the original, unaltered bid documentation within 10 days after the notice of award is received by him may be just cause for rescinding the award of the contract and may result in the removal of the Bidder from the Department’s list of qualified bidders for a period of up to 180 days.  Award may then be made to the next lowest responsible bidder or the work may be readvertised and constructed under the contract or otherwise, as the Department may decide.
Submittal of Bid Documentation

(A) Delivery - A representative of the Bidder shall deliver the original, unaltered bid documentation or a certified copy of the original, unaltered bid documentation to the Department, in a container suitable for sealing, within 10 days after the notice of award is received by him.  Bid documentation will be considered a certified copy if the Bidder includes a letter to the Department from a chief officer of the company stating that the enclosed documentation is an EXACT copy of the original documentation.  The letter shall be signed by a chief officer of the company, have the person’s name and title typed below the signature, and the signature shall be notarized at the bottom of the letter.
(B) Packaging – The container shall be no larger than 15.5 inches in length by 12 inches wide by 11 inches high and shall be water resistant.  The container shall be clearly marked on the face and the back of the container with the following information:  Bid Documentation, Bidder’s Name, Bidder’s Address, Date of Escrow Submittal, Contract Number, TIP Number if applicable, and County.
Affidavit
In addition to the bid documentation, an affidavit signed under oath by an individual authorized by the Bidder to execute the bid shall be included.  The affidavit shall list each bid document with sufficient specificity so a comparison may be made between the list and the bid documentation to ensure that all of the bid documentation listed in the affidavit has been enclosed.  The affidavit shall attest that the affiant has personally examined the bid documentation, that the affidavit lists all of the documents used by the Bidder to determine the bid for this project, and that all such bid documentation has been included.

Verification
Upon delivery of the bid documentation, the Department's Contract Officer and the Bidder's representative will verify the accuracy and completeness of the bid documentation compared to the affidavit.  Should a discrepancy exist, the Bidder's representative shall immediately furnish the Department's Contract Officer with any other needed bid documentation.  The Department's Contract Officer upon determining that the bid documentation is complete will, in the presence of the Bidder's representative, immediately place the complete bid documentation and affidavit in the container and seal it.  Both parties will deliver the sealed container to the escrow agent for placement in a safety deposit box, vault, or other secure accommodation.

Confidentiality of Bid Documentation
The bid documentation and affidavit in escrow are, and will remain, the property of the Bidder.  The Department has no interest in, or right to, the bid documentation and affidavit other than to verify the contents and legibility of the bid documentation unless the Contractor gives written notice of intent to file a claim, files a written claim, files a written and verified claim, or initiates litigation against the Department.  In the event of such written notice of intent to file a claim, filing of a written claim, filing a written and verified claim, or initiation of litigation against the Department, or receipt of a letter from the Contractor authorizing release, the bid documentation and affidavit may become the property of the Department for use in considering any claim or in litigation as the Department may deem appropriate.

Any portion or portions of the bid documentation designated by the Bidder as a trade secret at the time the bid documentation is delivered to the Department's Contract Officer shall be protected from disclosure as provided by G.S. 132-1.2.

Duration and Use

The bid documentation and affidavit shall remain in escrow until 60 calendar days from the time the Contractor receives the final estimate; or until such time as the Contractor:

(A) Gives written notice of intent to file a claim,

(B) Files a written claim,

(C) Files a written and verified claim,
(D) Initiates litigation against the Department related to the contract; or

(E) Authorizes in writing its release.
Upon the giving of written notice of intent to file a claim, filing a written claim, filing a written and verified claim, or the initiation of litigation by the Contractor against the Department, or receipt of a letter from the Contractor authorizing release, the Department may obtain the release and custody of the bid documentation.
The Bidder certifies and agrees that the sealed container placed in escrow contains all of the bid documentation used to determine the bid and that no other bid documentation shall be relevant or material in litigation over claims brought by the Contractor arising out of this contract.

Release of Bid Documentation to the Contractor

If the bid documentation remains in escrow 60 calendar days after the time the Contractor receives the final estimate and the Contractor has not filed a written claim, filed a written and verified claim, or has not initiated litigation against the Department related to the contract, the Department shall instruct the escrow agent to release the sealed container to the Contractor.

The Contractor will be notified by certified letter from the escrow agent that the bid documentation will be released to the Contractor.  The Contractor or his representative shall retrieve the bid documentation from the escrow agent within 30 days of the receipt of the certified letter.  If the Contractor does not receive the documents within 30 days of the receipt of the certified letter, the Department will contact the Contractor to determine final dispersion of the bid documentation.

Payment

The cost of the escrow will be bourne by the Department.  There will be no separate payment for all costs of compilation of the data, container, or verification of the bid documentation.  Payment at the various contract unit or lump sum prices in the contract will be full compensation for all such costs.

